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460 ORLAHOMA LAW REVIEW [Vel. 23:

upon individual freedom.!® Rights of individuals!! should only be restricted to
the extent necessary to allow members of the community “to go about their
lawful pursuit without fear of astack, plunder, or other harms.”*?

What the lawmaking groups appear to be sevking by means of merals legis-
latiog is act security for the commuaity but restraint of conduct that is regarced
by others as oifensive.'® When passed, these laws were an attempt by that society
to enforce a code of conduct prescribing private morality. In view of this, can
tkeir retention in today’s scciety be justified? Three possible justifications bave
been suggested for retention of these laws.

Lord Devlin propcses a philosophical justification** which assumes that
morality is basic to any system of scciety and law. Hn argues that society decides
what forms of immorality are acceptadble or unacceptable, and has the right to
punish what it considecs wrcang even if it is in error about #hat is wrong, Whea
society feels itself injured and reacts to some form of conduct with indignation,
disgust, or intolerance, it has the right and power to take action that will punish,
deter, or reform the oifender. Cconsequently, “it is hard to deay pecple the right
to legislate on the basis of their beliefs not demoastrably erroneous, especially if
these beliefs are sirongly held bv a very large majority. The majority caanet
be expected to abandon a cresd and its associated secsitivities, however irra-
tional, in deference to a minority’s skepticism.”3

A second justification is suggested in a reservation to the Wolienden Regort.
The majority of our citizens recognize cleariy the moral force of the criminal
law. However, many citizens regard the prohibitions expressly impcsed by the
law as the utmost limits set to their activities and are prepared to taxe full ad-
vantage of anv omission or relaxation. Therelore, it would be surprising if tSere
are not corsicderable numbers #ho foilow this philesophy and the removal cf the
present prohibitions from the criminal cede will be regarded by them as coa-
Jdiszing or licensing licentivusness and opening up 2 new deld of permitiad coaduct
#1231 unwhelesome 2nd distasted impiicaticns. ™

A chird justifcation ot r2aining e existing laws iS tdat 2ven loug
£ g <

y
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e
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W6 Haerds v, 3tate, 457 P2d 553, S5t JAdaska (869 This wrgiment ¢ 2 ‘arge et Ce-
Jects ane of the Dasic doctripal tesers of Joha Styar YUl who stared: “The anly surcese lor
vairl jowar s mylelily Se 2zerdsed gver axv xemoer of 3 dvilized commanefy aganst
his #1il is to prevent harm to others.”

11 These rights migat fow irom a “right to privacy” fourd as ome of the penumbral
emanations of the Bill of Rights 1ad the fourtesnth amendment due process clause, or smpiy
as one of the unerumerated rights guaranteed by the ninth ameadment. See Golckerg, J.
acusting @ Griswoid v, Cocneczicut. 281 U.S. 479, 193, 33 8.1 1678, 1636, 14 L.Ed, Id 310,
320 (1963).

12 Schwartz, Yoral Ofenses and the Model Penal Code, 65 CoLrM. L. Rzv. €663 {1963).

13 Id.at §70.

4 R. Devrav, Tz Exrorczaczys or Mowais (1939).

8 ScAwartz, Worsl Ofznses sad 2he Madel Penal Code, 63 Corod. L. Rzv. 563, 571
(1363). , ..

28 See Acair’s Resermtion ‘n the Commitles on Homesexual Difenses ard Presditition
at 195 (Anthorized American Zditica 1763).
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these laws are on the books and could be enforced against the majority, in prac-
tice their enforcement is against only those individuals who show lack of judg-
ment by committing these acts publicly o with force. Asa result, the apparently
wide gap betweea our sex laws ad actual enforcement does not exist. One writer
argues:
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True, the vestiges oi yesteryear rzmain on the books. But while the
law on the books mav not keep pace with scientific knowledge or community
mores, the law as enforced or {nterprated by the police, the district aticraey,

and the court, in fact, ccrresponds with an apparently high degree of i
oa't which assumes that fidelity to the wishes of the pubiic.!”
i;%:esmtaa;;oc:;iyr?:;df: The validity of these justifications f::r continuing to carry these statutes f’
out what is wrong. When zan be ascertained b» lccking at th:a Oklahoma cases involving adult private p
onduct with in dia\'rnation consen.sua.l sexual crimes. More s.pecmcally, these crimes are adultery, statatory
<& action that willapuai sh’ rape, mc.es.t, a..nd. the. crime against pature. Prostitution will not be dx.scussed p
| to deny people the righ Z because it is distinguishable from those cases of mutual sexual gratification and E

in addition entails different problems of law enforcement, ¥

ly erroneous, especially if
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Adultery

While the commission of adultery is made criminal in Oklahoma,'® the
statute seems to recognize to a certain extent that this is one of those areas which
is in the blunt woeds of the Wolfeadea Comemittes “not 3¢ law’s businsss.”™?
Oklahoma is one of the eight American states® where prosecution may be insti-
tuted only upon complaint of *he injured spouse, unless the conduct of the
offending parties is “open and notorious.” The Oklahoma court has emphasized
tkat conduct which falls short of being oren and notorious is not a crime against
the state but is a “private wrong, ™! “a persorval offense against the injured wife
or ausband.””?® It is so much in the natare of 2 private wreny that if the prose-
cuting spouse Ras 1 change of dear, 2ven alter the action bas beer commencsd.
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17 Sjovenko, Sex Mores and the Eajorcement of the Law on Sex Crimes: 4 Siucy of o
she Statur Cauo, 135 Saw. L. Rzv. 165, I70 - 1967} Jee zo Crrvz, 3ztwar Devaarey N i
Avirrecay SoczETT 116 1967
1811 Sxru 3mar. § 471 (19610 aeavides: “Adultery s che uniawiul voiuntary sexual
intercourse of a married person with one Ji the oppesite sex; and waen the crime is Setween
rsons, only one of whom is married, both ars guilty of adultery. Prosecution for adultery
can be commenced and cartied on 1gainst either of the parties to the crime sely by bis or her
own husband or wife as the case may be, or by the husband or wife of the other party to the
csime: Provided, that 10y person may mais compiaint vhea persecs w2 Hving togedher in
open and aotoricus adultery.” -
12 Committee on Homosexual Offenses and Prostitution n.16 at 43.
20 The others are: Ariz., La, Mich.. Mina., N D, Ore., and Wash.
21 Lee v, Statz, 28 Okla. Cz. 397, 402, 131 2. 324, 326 {1934).
z2 Capﬁ.’aad v. State, 10 Chia. Cr. 4, 2, 133 P. 358 (1913).
33 32 P3ris Lawrence, 39 Okfa. Cr. 35G, 335 P. 1101 (1925). The coavarse, howsTe. is
a0t trae; it 8 eror o refuse to dismiss i the only objection s that of the offended spwuse.
Parry v. Stace. 34 Okla, Cr. 311, 131 Pad 330 (1M7).
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462 OKLAHOMA LAW REVIEW [Vol. 23

Censequently, in those actions not commenced by a spouse the crime con-
sists not of committing adultery, perhaps not even of commitiing adultery in-

discreetly, but of comamitiing adultery in 2 manner which has

fts lecherous colors |
9

reprobation®

and evidence sufficient ouly to prove the adulterous acts even where habitual
and continuous is insufficient to sustain 2 conviciion under the statute. Thus,
in Gil v. Staiz®® the court, while roting that the evidence reasonably proved
commission of adultary, reversed the conviction because the parties had claimed
to be married and there was no evidence that they were not believed. And in
Cop=land v. Siate™ the court in reversing the convictica of adultery found error
in the refusal of the trial court to instruct the jury that they must find the de-
fendant not guilty even though one of those acts had been witnessed by a third
person if the defendant had attempted to insure that his conduct was secret.

No American jurisdiction exacts a sterner penalty for adultery than the
five-year maximum sentence prescribed by the Oklahoma statute®™ In the
majority of American states the commission of adultery is merely a misde-
meanor, and in several states is not made criminal.”® The harshness of the
penalty in Oklaboma, however, cannot be taken as any real indicator of public
concern. Decause Oklshoma's aduliery statuta is, 'ike those of orher siatss, es-
sentially dead letter law. Since 1942, only two convictioas for adultery have been
appealed to the court of criminal appeals and only one aifirmed.?® The court
as likewise affirmed few convictions for open and notorious adulzery, the latest
being decided in {913.7

" 24 Barber v State 15 Ckia. Cr. 338, 95, 179 P. 790, 792 (1919), citing Stats v, Sekrit
130 Mo, 401, 426, W. 977,973 /13433 with approval.
2532 Okla. Cr. 379, 220 P 1073 11823) is eriticized in Commest. 14 Oxza. L. Rav 263

105 (1961 which liscusses the Sresent Zifcuitv of praot ander se
,

ion 377 amd recommencs

sAac the legis ;5 difienity o that tas state a2 more efentivaly

aculterors.
M 0oha

721 C0gal 3

. L. Ry 2304 (14,
9 The zommission of adultry is sot a :rime in Ark, La, Nev,, N M, and Tznn,

30 Reversed. Perry v. Statz, 34 Okla. Cr. 211, 131 P.2d 280 (i%47); 4 4. Dale v. State,
449 P2d 921 (1969). The Degle case invoived the pool hall seduction of 1 newly-married
12-year-old caucasian by a black man whbo was subsequently sentznced o seven years for
adultery followinyg 1 fnrmer felcay convicticn. It igcears fram the ‘acts ‘n the case that the
defendant should dave deen charzed with rape Secause of ihe menrai capacty of the vicdm.

31 Spencer v. State, 14 Okla. Cr. 178, 169 P. 270, (1513). In this case the zouple had
lived tegether claiming 0 be man and wife belors it was learzed by the community thae this
#as 2ot e cse. Alter 3 wamiag by the county attormey thev cuatinued to lve together
‘eading to the defendane’s 2roest. Harris 7. State, 1i OXla. Cr. 270, 143 P, 759 (1913}, where
the woman mvolvad wiay 1 steodangdier of the defzadant, Mitshel v, Stazs, 10 Chkla. Cr. 507,
140 P, 522 {1914), and Ttcheas 7. State, 10 Ckla. Tz 803, 14C 2. 619 (1914} which 1rpse out
of the same rduitarous miaticaship.
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If the greatest harm done by such dead letter laws was the cluttering of the
statute beoks with quaint relics of legal history, their reform would merit little
concern. Buat, in fact, their spectrs toc oiten returns in the Iorm of discriminatery

enfercement and vehicles for slackmail.?® Recognizing the sotendal fur blackmail
tae Oklaboma court has said that “In zo other class of Hitigaticn is the coportunit
foe blackmail already so great.”™

Suits filed by temporarily grieved or calculating spouses can also be a time
consuming auisance for the district atterney’s oifice, since such suits are subject
1 mandatory dismissal upon the complaining spouse’s signing an aficavit con-
dening the adultery,® or when a reconciliation has been made or a satisfactory
divorce settlement reached.

The drafters of the Madel Penal Code included no section making adultery
a crime. The interest in protecting public decency from dagrant affront, which
our “open and noterious” provision fails to do because of difficulties of preof, is
satisfied by section 231.1 which makes open lewdness a misdemeanor.®® The
drafting committee of the new New York penal code also recommended that no
article on aduitery be included.’” In the face of this recommendation the legisla-
ture chose to retain the criminal sanctions against aduitery in New York, an act
which Professor Ploscowe calls “a monument to the inability of legislators to
think rationally about sex crimes.”8

It is hoped that Oklahoma, which unlike the gr:at majority of American
szates has never had a fornication statute and which chose to limit its prosecution
for ordinary adultery to actions instituted by a spouse, will take one further step
Oy recognizing that the small utility of the statute is cutweighed by what the
Oklahoma court has called its “immense possibilities for those who are evilly dis-
posed ™ and relegate what it has made “a private wrong” to the realm of private

3
2w,

34 Taylor v, Statz, 26 Okla. Cr, 180, 232 P. 363 (19235).

38 Merar Povac Toez § 207 D Commenes (Toear Dradt Na. 4, 1243),

ERS R

38 This secdon s amiucgous to I1 Oxza. 3maT. § 2
oublic decency” 2 misdemannar.

whied makes “junmgng

37 In addition the 1964 International Congress on Criminal Law of the Asseciation Ia-
ternaticnale de Droit Penal passed this resclution:
Adultery is only too irequently a factor in the disruption of familiss. Nevertheless,
zenal sanctions have peoven o be ‘mefective In concrailing tais theat 1o faxdy ffe.
Such sanctions should be efiminated ‘rom the penal law. Adultery shouid be Jjealt with
by civil courts in connectiea with divorces and separation actions and other types
of matrimenial procsedings. Scdial, religious and educazional arganizations, with their
mere pesczal gootrol over luman Sehavior can Se more 2Faeve in dealing with
aduitzcy than the senal ‘aw.
Ploscawe, Regort to the Tague, 30 Corwzzz Lo Q. 425, 431 (1763).
38 Ploscawe, Sex O snces in the ¥rw Foidd Law. 32 3rc0xryr L. Rer, 174, 133 [16551,
39 Darry v. State, 34 Ckia. Cr. 311,223, 131 Pad 3120, 236 {1547},
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Statutory Rape

it is ironic that a society which in its social attitudes seems to piace the
anus of chastity among its youth upon the female'? reverses that burden in its
criminal statutes, making a young man lable for beavy criminal penalties be-
cause 3¢ a consensual! act of inzercsaurse with a gir! only a lttle yournger than
himsel{.*!

At commen law the age of consent was dxed at ten years and as such was
not designed to protact the purity of young #omed but to pravent impesition on
children 00 young o understand the nature ot consequences of their consent.t?
When the age of consent is raised to 13 years as it has Seen in Cklahoma (if the
girlis previously chaste, 15 if she is not),*? clearly some interest is being protected
other than her inability to undersiand. Such a provisicn can lead to unfaic results
if no effort is made to give immunity to boys of the same age. The Oklahoma
statutes provide such immunity to some extent, resulting in a maze of provisicns
depending on the age of the boy, the age of the girl and her previcus chastity, or
lack of it.44

Section 1112 makes an act of intercourse with a girl over 14 no crime if the
boy is under 18. Application of the fixed age requirement of the statute can lead
to irrational results which would be avoided if a sliding age scale were used.
Under present Oklahoma statutes a bey of 18 ‘#ho engages in an act of consensual
sexual intercourse with a chasta girl of 17 is guilty of second degree raze. On the
other hand, a boy of 17 who engages in the same activity with a girl of at least
14 is guilty of no crime at all. A statute modeled after the Model Penal Cede
section would aveid the unjust disparity of results in the two instances by fixing
an age of consent, but making the act of sexual intercourse a crime conly if the
Boy is four years older than the giri.*?

A reasonable mistake as to the girl's age is 20 defense o a charge of sexual
Oklatcma,'® a rule which imoarts an

sximum genalty of 3i%eea
{ e cenaity. '™ The zeed

o Laas liga S 5 Bl
rhaps best Hlustratad by Raid

intarcourse with an underage female in

¥ 3p Facl, Se= Cieases: An Anshegpolofics Prispessive, 15 Law and CowTie.
PRow. 22§, 233 {198Q).

411n fact it appears that the adage “there’s no harm in asking” has ne application i
this area, and 2 man who does may fnd himself charged with assault with the inteat to
commit rape in the second degree. Sez Fannin v. State, 53 Okla. Cr. 444, 36 P.2d 871 (1239).

42 Plescown. Sex Ofeznses: The American Legal Concapt, 25 Taw & Cawtymre, Tros.
117, 222 {1940).

4321 Ogra. StatT. § 1111 (1961).

4 [a Oklahoma tape is an act of sexual intarcoutse accomplished with 2 female, 2ot
the wifs of the perpesrator, undes circumstaness :numerncad in 31 Szl STas 3 1181, 1112,
1114 {2581),

& Meper Pevac Cooz 3§ 113.3, 213.5 (1362).

48 Faw v, State, 32 Okla. Cr. 224, 124 P2d (78 (183G).

47 Law 7. Staza, 32 Ckla Cr. 444, 447,274 2 2d. 278, 273 {19:0).
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v. Siate.’® In that case the defendant was charged and convicted of first degree
rape. There was evidence that the girl lcoked and corducted herseli in such a
way that a belief that she was chaste would have teen entirely unreasonasle; and
she not caly consented to the act for which the defendant was tried, but had
engaged in several days of provocative seduction. The court reduced tke cza-
viction to second degree rape and modified the sentence to ten years. It is inter-
esting to reflect on exactly what Reid's crime against the peunle of Oklahema
was ind what we gain in terms of reverge, reform and detarrent by his 10 year
impcisonment.

Incesé

Sexual intercourse between closely related persons is almost univarsally re-
garded as a grave offense no matter aow private or consensual. Oklahoma is no
exception. Our statute provides that if persons who are prohibited from marrying
proceed to intermarry, or commit adultery or fornication with each other, they
are guilty of incest.*® The Oklahoma statute which peohibits certain people from
intermarrying is among the broadest in the couatry.® It provides that “marriage
between ancestors and descendants of any degree, of a stepfather with a step-
daughter, stepmother with stepson, between uncles and nieces, aunts and
nephews, except in cases where such relationship is enly by marriage, between
brothers 2ad sisters of the kalf as well s the whole bliod, 2nd frst cousins are
declared to be incestucus, illegal, and void. and are expressly prohibited.”s!
The maximum punishment for violation of this statute is a ten year penitentiary
sentence which is consistent with the maximum penalty exacted by most states.

Olklahoma's incest cases have involved orly two relationships: the incestuous
marrizge of frst cousing,® and sexual intercourse betwaen fathers and daughters,
with the majority of the cases involving father-daughter relationships.® In al

W@ cap 2.2 773 Dk, e 1933),

9 17 Zmeoa, Srat. § 333 19410,

icund iz sniv 13 staces, iac amid ! Ckizhoma was the aniv sale proaibited e
martiage of secoad cousins. Im 1967, in amendmest cemcved the prohibition agaimst
marriage of second cousins as well as providing that *amy marriage of drst cousins per-
formed in another state authorizing such martiages. which is otherwise legal, is hereby
recognizad as valid and binding in this state as of the date of such marriage.”

32 The Ck'akoma csurss have lockad at 'Be marriage of 83t sousias on thme octasions.
Two of these concerned division of property irom a potentially void marriage. Kmauter v.
Krauter, 79 Okla. 30, 190 P. 1088 (1920); Thomas v. Brown, 239 F.Supp. 330 (E. D. Okla.
1963). In the only criminal action for incast other than 1 fathar-daughter relationship, the
court muced the seatance from aine months 0 sixty days {ur a defendant convicted of marry-
ing his irst cousin. Croff v. Stuts, 40 Okla. Cr. §5, 156 P. 794 (17223).

3 Taroman peints out that evan Aough besther-dwer neest 3 the mast commoa,
it i rarely repoctad. Father-daughter Is less comzen bat more ikely to be reported. B.
Kazrwaw, T=z Szxvaz Orrzvom aND His Ovzrovass 107 103 (1554).
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the cases examined, the daughter is the complaining witness and in most in-
stances the sexual intercoursze had taken place over a number of years.™

These cases are strikingly similar in two aspects. First. even thcugh the
acts of intercourse continued for a number of vears. the daughters testified that
it was always accompanied Sy locce and threats. Second, the delendants argued
that charges were broughc because of acolescent rebellion and a desire for re-
venge by the daughters. Thus, the issue is invariably a question of whether the
daughter’s testimony is corrcborated by sufiicient evidence.”

In view of the Oklakema cases, the comments to the Model Fenal Code
seem entirely accurate® It argues that the actual incident of prosecution for
incest in our society suggests that the incest laws operate primarily to protect
against imposition on voung and dependent females. Thus, the modern law of
incest should be contined to relationships whers a high likelihcod of abuse of
pareatal oc other famnilial induence exists.’

In addition, some justification for incest laws may be found in the science
of genetics, i.e., they may serve the civil and utilitarian function of preventing
such inbreeding as weuld rasult in defective offspeing.®® Thus, the law of incest
should also cover relaticuships where there is present a relatively clear bio-
logical risk,

Finally, it has been suggested that father-daughter incest should be handled
differently, It is not really a sex crime, but rather a family problem and the
disgosition of the oifender directly affects the weifare of the infant victim. For
example, “it may be harmful to a child victim to feel responsible for a long
priscn sentence administered to her father, or to be made destitute because the
father is rendered unable to support the family. Foc these reasons, incest should
be handled by the juvenile courts, as it is in some states, and the Xzy factor
affecting disposition should be the best interests of the family, particularly the
ofended child."®?
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H In Lecper v. State, 281 PId 1013 1963, the defendadc allepmdly huc interesuse
with his daughtar for at least seven years and had fathersd four childrea. In Matherly v.
State, 62 Okla. Cr. 418, 71 P.2d 1064 (1937) the period of incestucus intercourse was allegecly
six years.

55 Compare Fitzoatrick v State, 37 Qkla. Cr. 31 194 P2d 134 (1943} tnd Mactkesly

v. State, 62 Okla. Cr. 413. 71 P.2d 1094 {:937). Jusdce Barefoot’s disseat in Flezpattick s

well reasoned. The basis of his argument was that there was even less evidence of incest in
Fitzpatrick than in Matherly. Ta the latter the court had unanimously held to mverse and
discharge the defendant Secause the tastimony of the dnaghter was sot sarrzbomaced

3¢ Moper Pzvan Cooe § 1073 Comments (Teat, Draft Ne. ¢, 19537,

57 Mopex Pewar Cobe § 1302 (1562).

53 Mopsr Prvar Cose § 1675 Comaments (Tasr. Drafs No. 4, 1933).

59 Fisher, The Lzgucy of Fraud, 40 U, Cocn. L. Ry, 242, 243 (1964,
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than as “destestable and abdominable,” “against nature,” and capable of com-
mission “with mankind or with 2 beast. ™ The text of the statute is tvpical among
American jurisdicticns.” Tae penalty, wiich may seem harsh for a starute that
sweeps into its wide arc consenting adult sexual activity, is moderate compared
t0 thesa of many other stazes.™

It is the anomaly of section 833 that, within a system of criminai law which
demands its criminal statutes to be drafted with reazonable explicitness, there
exists a statute which dednes the crime it prescribes only in terms of the mest
smetionally packed adjectives. [a additicn, couris required to safeguard the
tenet of separation of church and state explain that the statate is not more
expiicit because “the very alleged sexual behavior is such as should not te de-
scribed ameng Christians.™3 Tt is underszandable that the Oklzhoma court has
created even greater anomalies in atiempting to raticnalize the speciic applica-
tion of an irraticnal concept.

The scope of the statute remains uncertain even after an examination of
the cases construing it. In answer to a challenge on grounds of vagueness the
ceurt of criminal appeals said in Berryman v. State:

We agree with the soundness of the rule that penal statutes should
be suificiently explicit so that one may know what acts are prohibited so
that he may nct become liable to its penalties, but the abominable and
detestible crime against nature, or oda

=t

T R 1" s
it 5 sometmes called has

aiways been deemed the pariah of crimes and acts constituting it but seldom
specifically defined.®

On retearing of the same case in response to the issue of vagueness the
court pointed ‘to the early comstructicn of the statute in Ex parte Deford ™
Deford. however. decided saly that the siatute proscribed oral copulation be-
tween humans as well as aral coculation which was the only act within early

P s
i4i G0

tices of sedomy. The case o no wav 2aswsss what other homus
qeterssenual activity might fafl pticn of the saatites. In Jraz-
som v, Siate™® the court states that the orime against nature includes zcr snly
sedemy “Bur any orher act as Jesidal. o antamral copulation.”

In addizien to the orobiem of defnitica. seczion 336 feses disturbing avi-

centiary probiems. The danger of reckiess conviction on inadequate evidence is

1 within the oro

311 O=zza Stat. § 36 (1961) provides that “Every person who is guilty of the de-
testable and abominable crime 1gainst aature, committed with mankind or with a beast, is
aupishable by imprizcoment {a the penitentiary aot :xceeding t2n veass.”

K Comment, The Bedroom Shouid Not Be Within the Province of the Law, 4 CaLrr.
Wzst. L. Rzv. 113, 116 (1963).

32 Mooer Pevar Core § 207 3 Commests "Tent. Draft No. 4, 1933).

83 2erryman v. State, 133 P2d 133, 365 {Okia. Cr, 1943).

233 P2d 333, 163 {Ckla. C:. 1953).

35 14 Qkla, Cr 133,163 2. 23 (1917).-

38 330 P2d 234 (Ckla. Cr. 1243).
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at a maximum when the charge is 2 sex offense.’” Such charges too often exist '
only in the imagination of the complaining witness. The Oklahoma court has
recognized this danger:

The crime charged belonzs to that class of ofenses of which it has
sitea besn said: the charge is easily made, hard to preve aad harder sull
to disprove. Ia such cases jurors are sometimes moved by abherance of
the offense tc convict upon slight evidence, therefore, the court will care-
fully examine the record to see that there was some substantial evidence
to warrant a verdict of zuilty.s®

Yet in Hill v. State,” the court affirmed a ten vear sentence noting only that the
evidence was highly cenflicting, but presented a question for the jury. In Hill, the
prosecuting witness, 2 partially disabled World War IT veteran had besn ar-
rested for drunkenness and fighting. He was jailed in the same cell as the de-
fendant. There was testimony that at 10 p.m. he was tco intoxicated to stand.
He testified that at 3 or 4 a.m. as he was crawling about his cell he was violently
sexually assauited by the defendant. Apparenty, a0 jailer heard the disturbance,
The defendant decied the act and testified that when the charges were made
! the iollowing day he had demanded a doctor be called to examine the cocm-
plaining witness. The only corroborating evidence was the existence of bruises
upon the face of the complaining witaess, which conceivably could have appeared
overaight as 2 result of the Gght for which he had besn jailed. It is hard to
imagine a set of facts which more clearly demonstrates the need for a requirement
of evidence corrcborating the witness' testimeny in cases involving sex offenses.™
While no corroboration is required if the person upon whom the crime was
perpetrated claims to have been an unwilling victim,™ the testimeony of a con-
senting partmer requires corroboration because he is by his consent an accomplice
to a felony.™ The logical daw in the reasonirg whersby this standard rule of
other felony cases is applied to cases of sodemy would zesm to be the question
i what #il corraborate tae testimeny that the witness was indeed a victim and
not 3 consenting pariner AoW sesking fevenge o fo avoud prasecution. Aactaer
protlem of the 20 cooseni-ao corrctoration mie arises #hen e conseniin
parmer s 1 fuyende. 3ecause scdomy is a <rime o Cklazboma uncer ay oir-
cumstancas. therz s no statute Sxng an age it wiich tomsent s cormgetent.™
Consequeatly, a very young boy’s testimony that he was forcad to participate
in an act of sodomy requires no corroboration, while the testimony of the same
boy that he participated because of an offer of monetary reward requires cor-
rohocation. It is difficult to see the logic of the distincten.

J
=

87 Ploscowe, Sex Ofenses: The American Legal Concept, 28 Law & CoNTEMP. Pros.
217,222 (156Q).

48 Roherts 7. Staze, 37 Okla, Cr. 244, 236, 47 P24 607, §12 {1933).

49 363 P 24 569 (Okla. Cr. 1962).

0 Sap odep Mahone v. State, 309 So.24d 433 (Ala. 1963).

1 Cole 7. State, 23 Ckia. Cro. 154, 173 2.2d 376 (1549).

2 Harper v. State, 302 P.2d 162 (Ckia Cr. 1933).

73 Waody v. State, 95 Dkla. Cr. 21, 233 P2d 347, (1551).
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The most disturbing aspect of the cases under this statute is that the court
of criminal appeals, which freely medifies penalties in the interests of uniform
criminal justice, seems to make no distincticn in the severity of sentencss be-
tween cases in which the act was perpetrated foccibly and ‘or upea a child and
thcse in which the crime grew cut of the vciunmiary act of t#n aduirs ¢r near
aduits. Hopper v. Siate’™ involved a thirty-year-old male defendant, force, and
a fourteen-year-old boy victim. The court medified the six-year sentence to four
years. Woody v, State™ involved a male defendant whose age did not appear from
the record, consent, and a fiftesa-vear-cld bov partaer. The sentence of dve years
was affirmed. Joknson v. Sizie™ involved an adult male defendant; force and
several small boys, the youngest only seven. The ten year sentence was affirmed.
In striking contrast to the facts in Josnien are the facts in Taylor v, Sta22.7 In
the Taeylor case the adult male co-defendants were discovered by a sheriil’s car
while parked on a country road. The arresting officers testified that the co-
defendants had been together in the back seat in a state of undress and were
seen scrambling into the front seat as the officers appreached. The defendants
denied having committed sodomy, but were ultimately convicted on the circum-
stantial evidence of the officers’ testimony. The sentence of sight vears in the
state penitentiary was affirmed.

The final draft of the Model Penal Code does not make deviate sexual rela-
tions between consenting adults a crime. Penalties for other deviate sexual inter-
course are graded according to the pature of the impcsition and the age of the
parties.”™ Had the cases discussed above been decided under this section of the
Model Penal Code, the defendant in the Hopper case (sentence of four years)
would have been liable for 2 maximum seatence of ten vears.”® The defendant
in the Woody case (sentence of five years) would have besa guilty of no crime
at all or subject to a five-year maximum :aatence depending sn his age.® The
cefendant in the Juinson case (sentence of ten years) would have besa subject
to 2 maxmum of ten years.3* and the defendan: in the Tupvior case [seatence of
igat vears) wouid have Seen muilty of 1o crime azall

Reform of section 335 is inevitable. if not tarough legisiative revision then

fiaugh the courts. Thar its crobthiticns are ncesded o apoiy ‘o comsensua

serial acss | the marital Sedreem s more thaa mere spenuiaZion om the
Sreadth of the lunguage. Ia Cole v. Siuze™ the court cites with agproval Burdick,
On the Law of Crime, wherein he discusses the applicabtlity of the prohibition
to acts between husband and wife. Further, “the crime against nature” is listed

.T4302 P24 162 Okla. Cr. 1536).

7595 Ckla. Cr. 21, 238 P2d 367 (1931).

78 3230 P.2d 234 (Okla. Cr. 1963).

17374 P24 736 (Okla. Cr. 1982).

72 McpeL Prwar Cooe § 2132 {1462).

3 See Moo= Pzvaz Coox § 113201 (a) (13620,

80 See Monzy Prwaz Cooe § 213.301) (a) (19623,

31 Sz Meoser Prwax Cooe § 113.2¢(1) () (d) {1962).
37 33 Okia Cr. 234, 1539, 175 P2 376, 379 (1548).
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among the exceptions to the statute which excuses a wife from punishment for
ciimes committed in the presence and with the assent of her busband.®

The private relaticnship between husband aad wife has been held by the
Supreme Court in Grisiwold v. Cannecticuz™ to be among those rights guaranteed
by the irst amendment. In Colzer v. Henry,3 granting a writ of habeas sroes
to a petitioner convicted of a viciation of he Indiana sodomy statuts with his
wife, the court noted that the statute might well be unconstitutional aiter Gris-
wold. In 1970 a three-judge federal cour: held that a married couple and a male
homosexual had standing to intervene jor the purpose of challenging the consti-
tutionality of the Texas statute defining sodomy in a prosecution against a con-
fessed homcsesual arrested for committing acts of sodomy in public restrooms.
The court keld the statute to be void cn its face for overbreadth, insofar as it
reached the rights of married couples, and granted an injunctica against its ccn-
tinued enforcement.®®

Returning now to the three justifications for retention of existing sex laws,
what has the Oklahoma experience skown? Lord Devlin's suggestion that society
itself determines what is immoral and has the right to punish that immorality®?
is difficult to justify in light of the Oklahoma cases, because, in spite of the vast
array of legal statutes relating to sex, few persons are arrested and convicted for
sex offenses. It is impossible to believe that the existing laws remain on the bocks
as a reflection of society’s morals, and yet remain almost urenforced. Ii society
was really opresed to adultery and private homosexuality, it wouid insist that
these laws be rigidly upheld. It is almost as if, as one cynic has put it, the laws re-
main unenforced because we want to continue our conduct, and unrepealed be-
cause we want to preserve cir morals.’s

Ii it can be argued that society has the right to punish when it fesls disgust,
it must be remembered that the sense of revulsica felt by the average person is
probably saly occasional and deeting, and nct so upsetting to significant aumbers
that it intecferes with their dailv lives. 3alanced against this sense of disgust s
1e criminal law ipcerference with the sexual Babics of adult members of soclesy
in their expression of a “fundamental right.™® The conclusion should be that
moral conviction or instiective fesiing, Sewaver siceg, s ot 1 valid basiz for

3321 Dmral 3raT. § L3TOIST 11964,

84 381 US. 479, 83 S.Ct. 1473, 14 L.E.2d 310 {1563),

85 394 F.2d 873 (7th Cir. 1968).

88 Buchanan v. Batchelor, 308 F Supp. 729 (N. D. Tex. 1970).

37 [t is 3f ‘nterase %o aove that Lord Deviin, who was the leadinyg criric of the Foifenden
Report for years solely on the basis af the above philosopay, has at least somewha: modified

bis position, and later has urged the adoption of the Report. See The London Times, May 11,
1963, at 13.

88 Slovenko, Sex Mores and ihe Enforcement of the Laws om Se= Crime: 1 Siudy of
$3¢ Staius Quo, i3 Kaw, L. Re7. 245, 271 (15677,

39 Comment, Privete Concensunl Homosezugl Bziacvior: The Crime svd 23 Eajorce-
meed, 70 Yazz L. J. 523 (19615 ‘
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overriding the individual’s privacy and for bringing private conseasual behavior
within the ambit of the criminal law.”

Retalning existing sexual laws because of their possible deterrent effect does
not seem to be justified. There is little cocrelation between the amount and type
of sexual behavior which actually occurs and the laws governing that bebavier.
In addition, Eurnpean countries which no longer prohubit private conseasual
homosexual activity have not experienced a noticeable increase in such behavior.™

It is unrsalistic to legislate against sin where a clear consensus is lacking
and sccial change challengss old values.?® The criminal law and traditional legai
procedures have at best a minimal efficacy when it comes to such matters as en-
forcement of morality. In the final analysis, chief reliance must be placed upon
extra-legal means of social control such as religicn and public opinien. For ex-
amgle, “disapproval of homosexuality is so strongly embedded in our society,
that abelition of criminal sanctions may not weaken it, especially if accompanied
by a legislative disclaimer of approbation.”?

The argument that the laws are enforced ozly when minors are involved,
force is used, or the activity is carried on publicly, is not realistic. It igncres th
reality of the harm from continuing to carry these dead letter statutes. Although
such private acts are uniikely to come to judicial attention, the possibility that
they will do so through pique or anger is always present.

More importantly, it does not accurately portray the Oklahoma experience.
The cases clearly reflect enforcement azainst individuals whose activity neither
involved force, children or the public.®* Since the retention of existing laws con-
tains petential for harm by its enforcement against peivate consensual activity,
it is desirable to change the law.

Bv refusing to change existing laws, lawmakers are failing the legal system

and the society that depends oa it. By rataining unenicrceable laws dealing with
private sexual activities the law is brought into disrespect.’® The retention of
these laws 2iso makas cossible discrimepatocy :
Secanse of racial pee
serious cfense.?®

a authorices chocse o chargs odenders itk 2 mor2

P-asident Hoover o corpection wita the famous Wickersham Commissice
woe!

The most malign of all . . . dangers [to the State] today is disregard

and disobedience of law . . . our wheole system of self-government will

crumble either if officials elect what daws they wiil enforce or citizens elect

M Cammittes on Homusexual Censes and Prosdtiution, nulé at 34,

3 /g, at 47.

92 Foster & Freed, Ofenses dgainst the Family, 32 UMK.C.L. Rev. 33, 113 (1954).

33 Comment, Pubdiic Consensual Hrnosezunl B2isvivr: The Crime and it Enjorcement,
70 Yazz L. J. 323, 620 (1361).

M For example see Reid v. State, 290 P.2d 775 (Ckda. C:o. 1933), aad Taylor v State,
3722 2d 786 (Ckia. Cr. 19625, . .

38 Ycpzr Pevar Cooz } 207.1 Comuments, (Tamt. Draft No. &, 1633).

38 Fostar & Freed, OFfemses dgainet he Family, 32 UMEX.CL. Rzv. 33, 102 {1364).
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what laws they will support. The worst evil of disregard for some laws is

that it destroys respect for all law, . %7

Perhaps the mcst serious harm to the individual citizen resulting from
fallure to reiorm these laws is the potential for blackmail and extortica.?® Tkis
society cannot coatinue to subject its citizens to these tareats and dangers simply
because it refuses to reform laws that are not enforced.

In summary, Oklahoma tcday is in the paradoxical situation of prescribing
severe criminal punishment for behavior which in no way harms the state. and
yet this very prescription harms many of its citizens. This governmentally
created evil is repugnant to all justifications for criminal sanctions. The power of
the state should not be used to eaforce purely private morality. It is “inap-
propriate for the government to attempt to control behavior that has no sub-
stantial significance except as to the morality of the actor.”™®

Fortunately, this situation will not be allowed to continue. In time, either
the legislature of Oklahoma will reform these laws to exclude {rom its prohibition
private corsensual acts, or the courts will. Griswold™® and Buchanen'™! are
signal lights for future courts to foilow.

Legislating and eaforcing private morality is a matter of cuitural attitudes,
and the most noticeable feature of these is their propensity to change.’®® This
is reflected by the Illinois experience. Shortly before the turn of the century, an
Tllinois court, in referring to sodomy, could say, “The existence of such an offense
is a disgrace to human zature.”® But in 1961 the Ilirois legislature removed
private consensual sodomy from the category of crime in that state.

Larry E. Japlin

Criminal Law: Plea Withdrawal in Oklahoma

97 Cited in Azvoro, TEz Svasors oF GoveErydaNT 131 (1933).

8 Musteazva of e mality 106 immediacy of hus poobiem i5 1 2ews t2m & March.
1365, when the 2amea’s 2ress deadlined the 2ews that he disider attormey aad jeliez of New
Wark Cly, m cooperacion with the Faderai Bureaq of Invastigaden, Bud umecsversd 2
nation-wide racket operated Dy a ring of some seventy or mare Ten wio had exteried over 2
million dollars from several thousand homeosexuals during the last decade. Amcog the victims
were a Congressman, an Admiral, a General, a Britich producer, 2 minister, two %2ll-zacwn
singers, a TV personality, 1 movie actor, a musician, two University deans and many otZers.
Some of the vicims wae refused or wers raluctant 1o pay were bealen up: othess lost tair
jobs and suffered broken marriages and homes when the blackmallers notifed their empioyers
or families by letter or telephone. New York Times, Mar. 3, 1966, pp. L, 23] May 17, pp 1,
35; Juiy 12 p31, Sect. 28. 3. 32, 1967.

99 Moper, Prwaz Cooe § 107.1 Comments Tent. Draft No. 4 1943),

100 331 US. 479, 35 5.C% 1678, 14 L.3d.2d 110 (1963).

101 308 F Sape. 739 (N. 2. Tax, 197C).

102 Comment, Sex Lows v Ohio: 4 Nzed jur Revisiow, 33 Untv. @ Covw. L. Rav. 111
(1966).
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