
EDITED BY THE COLLEGE OF LAW

THE L'N1\'ERSITY OF OKL.\HOMA

VOLUME 23

1970

UNr/ESSlTY OP OKLAKOiTA PRESS

N05Li£A.V



[Vol. 2S
.•t'iWVVSS

.•'C4ifi';.f, i i
' "'v$4^--v

entence after a finding
e doQe subsequent to a
.*. '̂ Should the question
i discretion granted to
uries by earlier statute

1Statutes (Supp. 1970)
ourts •sisa '.o help
courts wiih jurisdiction
important social policy
•3ir po'̂ ver to help a first
y, but apparently per-
av.- en reduced and

e a'!^^ 01 an offender

?tv '':c.:aus<i he :-eeki to

ed "0 ::arl:y die co'.r.'s
• and an assessment of

^ver, 'iis pc::bte.'iis 'eh
le "rtrsonai element In-

recicT.ar'/'. .\3 "^Ith any
it wisely and an unwise

George D. Davis

that Then i jury as35s3<is
verdict . . . ."

•51), lad Bean v. Stite, 77

1 anc2 jtirles in Okiaiioma
• iecde. rber« is ao doubt,

13 recsi'*'^ a leajciiy pris^a
\e Ju(i§^ any be wiHiag ta

m

'0.
'-M-'

15:0] -yOTES ASD COMilESTS "35
Criminal Law. An Examination of the Oklahoma La-^s
Concerriing Sexual Behavior

la Ckhiona tcdav. ie only «raal icuvily which Is pe^isiible
entire .ta:e ii penile-vag^lna: in:er«.;rie between ?-;«:•!:= rr.i.-r-.ed

„ , • -. 1. -vro-—either bv statute or court interj^retatiOn.
All other acnvity has been pros^vi^eo, eiu^ci
Punishment tor violation of the« laws ;s severe.- •

TV,ese prohibitions anJ penalties wild dearly be witlun the pro^ce^of
the state-5 d.tv to protect its citizer_s e.cept that these laws can be ^.d OKen
ire applied to private consensual behavior in whlcn no one ,s
•o KiL,-. over 93 per cent of UHe male population have vnclated these la^=.

v.r::e the e.tistence of these laws n-oiies potential ctimmals of tnos. o t^e
•.-.ouration. in the past decade many legal writers have urged "f"™-'
et^ensive consideration of the probkES, the Model Penal Code, the
Re-ort in Ecg'̂ d, and the 1964 Interaational Congress on Criminal Law ot t.e
A=_;^iation Internationale de Droit Penal all concluded that P"™'=
be'-avJor even if seOTal should be oi no concern to the sta.e. The legislatua
minciv'connecticut,' and to alesser degree Kew York' have mcorporated th^
nhilo^oDhv into their new penal codes. , • •

"'-Le- -hi^ "Qil.-s:-'ph-- iie .
con^ensud'se^nidbehavior'is justified by the belief tl-.at statutes re-|-.iat.ng 5er^
behavior reach beyond the necessary protection of society from harm and m.r.de

. <'afjta Tiaav cocr.m'-riities hT'? enacted local

an.-' -I'eat oi their enfotCCTsnt is diScJll -0 i.cerjim.

•1> T\a "lS 34II5 4*1- P .

3e''-j-itv ii tie -t-'nteace is aoc .iis-r^sen.
i Harris r.3tace.4i:?:d).-S.^i^ Alaska ' •
4A. 5L->-srv. W. POUZ.CV ^ C- 3.3.vzc. =. thz Hv^uv ^9.

Probably DO of '̂.-idcai b=l=.vior r^^dved mote .tte.tioD ::om lefal
writariindlessiromlawmitars.^ ^ aodusioa. D=n-

niark, GreJc^ My

13 C-Ci-V L. Rxv-&43, 65-i a. i3 (1366V

^III. Iliv 3tat. ch. 53 } It—', 3, ?. U (V}6;).
3Ev,.n tie |CV,ra0C tie ''

eiecti'Pi 'indi October, 1971.
»S.Y. ?^v. ?iK.oUw}IJC ,:McSIncey 1965).



460 OKLUIOMA LAW REVIEW

• •

[Vol. 23 ,- •

upon individual freedom.^® Rightj of individuals" should only be restricted to
the extent necessary to allow members of the community "to go about their
la-yful pursuit without fear of attack, plunder, or other harms,"*^

WTiat the lawmaking groups appear to be seeking by means of morals legis
lation is not security for the cctnrnuaity but restraint cf conduct that is refirded
by others as offensive.'-* When passed, these laws ^ere an attempt by that society
to enforce a code of conduct prescribing private morality. In view of this, can
their retention in today's society be justified? Three possible justifications have
been suggested for retention of these laws.

Lord Devlin proposes a philosophical justification-"* which assumes that
morality is basic to any system of society and law. He argues that society decides
what forms of immorality are acceptable or unacceptable, and has the right to
punish what it considers wrong even if it is in error about what is wrong, '^'hea
society feels itself injured and reacts to some form of conduct with indignation,
disgust, or intolerance, it has the right and power to take action that will punish,
deter, or reform the offender. Cccsequently, "it is hard to deny people the right
to legislate on the basis of their beliefs not demonstrably erroneous, especially if
these beliefs are strongly held by a very large majority. The majority cannot
be expected to abandon a creed and its associated sensitivities, however irra
tional, in deference to a mmority's skepticism,"-'

A second justification is suggested in a reservation to the Wolfenden Report.
The majority of our citizens recogni2e cleariy the moral force of the criminal
law. However, many citizens regard the prohibitions expressly imposed by the
law as the utmost limits set to their activities and are prepared to take full ad
vantage of any omission or relaxation. Therefore, it would be surprising if there
are not considerable numbers who follow this philosophy and the removal cf the
present prohibitions from the criminal code will be regarded by them as con
doning or licensing licentiousness and opening up a new neld of permitted cccduct
wi:h unwhclescGie and discaster'-ii impiicaticns.-''

A 'Jiiri justincation for .-er^ining the ir's'ing '.aws is that e'/en 'jouga

'.G Harris 7. itata, iS: P Id iJa. 5^ (.Alaska This ; :o a 'sis-p x-
je':t3 one Ji the basic ioctrjaai :enet.i ji ,*oha Stuar; who scaled: only piorcse :or
•vaich power laa .-iuhtf-iay be ov^jr isy xeacir ci a dvilizsd cotnmaiiity igmcst
his »Til is to prevent harm to others. '

These rights might flow from a "right to privacy" found is one of the penumbral
emanations of the Bill of Rights lad die fourteenth amendment due process clause, or amply
as one of the unenumerated rights g^iaranteed by the ninth amendment. See Goldberg, J.,
coccirring in Grsvoid 7. Cacnecdcut. J81 U.S. 47'?. 193, »S S.Ci. 1678, 16S6, U I.2.i. :d 510,
52C (1965).

12 Schwartz, Sioral O^inses and the Model Perusl Code, 63 Colcm. L. Rsv. 669 (1963).

Id. at 670.

R. Devijx, T32 EjrroRC2a£x.TT oy 2e£c9.\is (19i9).
15Schwartz, M^:nt snd ihe Midei PrMi Cods, 63 CoitDi. L. Rr/. 66^, 571

(V363).

See .Adair's ResernCion in Ae CoBunittae oa Hotaose^uai Offensss and Prcsdtridon

at WS (Authorized Americia Ilditicn 1963).
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these laws are on the books and could be enforced agamst the majority, in prac
tice their enforcement is against only those individuals who show lack of judg
ment by committing these acts publicly or with force. As a result, the apparently
wide zap between our 3e.t laws and actual enforcement does not e-tist. One writer
argues:

True, the vestiges of yesteryear remain on the books. But while the
law on the bc-oks may not keep pace with scientific knowledge or community
mores, the law as enforced orinterpreted by the police, the district attorney,
and the court, in fact. cccresp<?nGs with an apparently high degree of
fidelity tothe wishes of the public.''̂
The validity of these justincatioris for continuing to carry these statutes

can be ascertained by looking at the Oklahoma cases invoUnng adult private
consensual sexual crimes. More specifically, these crimes are adultery, statutory
rape, incest, and the crime against nature. Prostitution will not be discussed
because it is distinguishable from those cases of mutual sexual gratification and
In addition entails diSerent problems of law enforcement.

Adultery

While the commission of adultery is made criminal in Oklahoma,^^ the
statute seems to recognize to acertain extent that this is one of those areas which
is In the blunt words of the W^lfeidea Comaiittes "not ue law's business.'"^®
Oklahoma is one of the eight American states^ where prosecution may be insti
tuted only upon complaint of the injured spouse, unless the conduct of the
offending parties is "open and notorious."' The Oklahoma court has emphasized
that conduct which falls short of being open and notorious is not a crime agamst
the state but is a -'private wTong,'"-^ "a personal offense against the injured wife
or husband.'"= It is so much in'the nature of a pri^-ate wrong that if the prose
cuting Bpouse has a change of aeart, even after the action has been commenced,
iiismissal ismandatjry."'

I'SIovenko, Sez Mjres ind th". E.t:ommen: jj '.he Lais on Ses Crimes: .-1 Sludy of
ihe Quo, IS L. iUv. :6i, :.'C 156:) • See iko OLToa, Ds'/-u»r:c!.- ar
.\J423UCXXS0C37T no .:l96r.

Osi-x. 5r.vr. § (I'/ol, prrKdes: "Adultery is die uniawril voiunnar/ Mxiai
intercourse of a married person with one oi the opposite ses; and wa.;n the -zhme is bei-yeen
persons, only one of whom is married, both are guilty of adultery. Prosecution for adultery
can be coaunenced andcarried on agaias? either of :he parties to the crime only by his or her

own husband or wife as the ca^e may be, or by the husband or wife of the other party to the
c;iine: PTOvided, ihat lay person may naia ctsmplaint -vhea persocs ire m
open and notorious adultery."

19Committee on Homosexual Offenses and Prostitution n.l6 at 43,
20The others are: .\riz.. La., iUcb., Minn.,N* D., Ore.,and Wash.
•SI Lee V. Sata, 23 Okia. Cr. 397,*02,m ?. i:4,326 (19:4).
22 C-jpeland State, 10 Ckla. Cr. U2,13:J ?- :53 (1913).
33 EsPvU La-TTsncfi, 29 Okla. a. 360, 233 P. 1101 (1925). The coa^arse, howrr?r, is

act trje; it a error ta kI-zx io dismiss if the oriy objectioa is that of the offended jpsise.
?vr7 V. Stace. S4 Okla. Cr. Ml, 181 PJd :30 (I'M?),

fi
il •

1
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Consequentlv, in thos« actions not commenced by a spouse the crime con
sists not of committing adultery, perhaps not even of cctrmitang adultery in
discreetly, but of committLig adultery in a manner which his

something as.^ressive ar.-l denar.t in its nature, which tears not *o flaunt
ii3 lechccous coicrs in the light of day and the frowning face of public
reprobation^"'

and evidence sufficient only to prove the adulterous acts even where habitual
and continuous is ins-ifficient to sustain a cocvicrJoQ under the statute. Thus,
in cm V. SUte-^ the court, while noting that the evidence reasonably proved
commission of adultery, reversed the conviction because the parties had claimed
to be married and there was no evidence that they were not believed. .\nd in
Cop'.lar.d y. the court In reversing the convictica of adultery found error
in the refusal of the trial court to instruct the jury that they must find the de
fendant not guilty even though one of those acts had been witnessed by a third
person if the defendant had attempted to insure that his conduct was secret.

No American jurisdiction e:tacts a sterner penalty for adultery than the
fiv'e-year maximum sentence prescribed by the Oklahoma statute.-' In the
majority of American states the commission of adultery is merely a misde
meanor,-® and in several states is not made criminal.^ The harshness of the
penalty in Oklahoma, however, cannot be taken as any real indicator of public
coacern. because Oklahoma's iduhsry sta'.ute is, '.ike *>-0se of other sta'es, es
sentially dead letter law. Since 19-^2, only two convictions for adultery have been
appealed to the court of criminal appeals and only one affirmed.^® The court
has likewise affirmed few convictions for open and notorious adultery, the latest
being decided in 1913."'̂

2* Barber v. Stata 15 Okia. Cr. 533, :95, 179 P. 790. 79j {19191, dtLn? Stats v. Sekrit

l.;C Mo. -K)!, •'C6, j- S.'-V. 977, 5'5 ' 13'j5) 'vith approval.
-5 Ckla. Cr. V. Zu: P 1073 i is cr-tidz^d ia Comme-t. U Osi.4. L. Rzv :Cc.

:0s vl'.'6r< viii:h lisc'-issfis '-le prc'seni: iimciiitv )t pr^iot untier je-r.ion 5"'. ir.tl rsc-inseacs
•Jiac the leTJsiature iJsviats 'iiis iiSciIty ;o ±ac •Ji'i ;aa av'.re icar.tiviiy prcMcats
aculteron.

» :oCtia.c.-.'.3J ? .:oi.5 -.

^:i Okz-*. Sr.vr. j 3'i':.

Foscrif 2 ?:«d. O'SiriZKZ Funily. 52 f.VI.S.C. 1. Rzv. 3.i. -w
33 The coamission of id'jltr/ is aot a :rime in .\fk., La., N'ev., N.M,, and Tsan.
3" Ri'jgrud. Parr/ v. Sta'.s, 34 Ok!a. Cr. 211, 131 P..M :S0 (15*7) ; .ij'i. Dale v. State,

4-9 P.rd 921 (1969). The DaU case icvolvid the pool hal] seducioo of x aewly-married
13-yeaf-oid caucasiaji by a black man who vis subsequently ser.tinced to sevea vears for
idtilter^ follow^ai| x rcfrner feioay :oavictica. It icc«!a/s from -Jie 'acts in iie cas*: 'iiat the
derendant should aave been char'̂ sd witb ripe because of die mentai capacty ot the \-ictim.

Spencer v. State, 14 Ok^a. Cr. 178, 169 P. 270, (1913). In this case the couple had
lived tcgether claiming ;o be 3in and frlf. befora :t *33 '.earned by 'iie cioziualty tiac this
ivis aot the case, a -wa-iing by the coujity ittoraey thev rcatinued to !iv« together
leading to die defendant's ar?at. Harris t. State. l.i Okla. Cr. 270, ?. 7o5 ('915"!. ipiiere
ie wcman 'ixToh-sd wsa i st^'ls'igater ai the dc-iadaat v. State, 10 Ckla. Cr. 497,
l-iC?. 522 <1914). and iitcheas State, 10 Ckla. Cj. SOJ, 1-iC ?. 619 (:')14) which irose out
oi tie same idait±Tc>a ."^iaticcship.
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If the greatest harm deneby such dead letter la-^i was the clattering of the
statute bcokLs -^fcith quaint relics ot legal history, their reform would merit little
ccnceni. But, in fact, their sp«?ctr» tcc often re'.urns in ihe Term ot dtscrimina'.cry
enforcement and vehicles for "-lackmail.^- Reco-jnizing "iie -^:tenual for black.Tuiil
ihe Oklahccia c::<urt has£.i.d Via.: •'ji ;o otherclass of •itigaucc [5 the cpcortunir/
foe blackmail alreadysogreat,

Suits P-led by temporarily grieved or calculating spouses can also be a time
consuming nuisance for che district attorney's office, since such suits are subject
:o mandatory dismissal upon the complaining spouse's signing an affidavit con
doning the adultery,^"* or when a reconciliation has been made or a satisfactory
divorce settlement reached."

The drafters of the M::<iei Penal Code Included no section making adultery
a crime. The interest in protecting public decency from dagrint affront, which
our "open and notorious*' provision fails to do because of difficilties of proof, is
satisfied by section 251.1 which makes open lewdness a misdemeanor.®^ The
drafting committee of the new New York penal code also recommended that no
article on adultery be included. '̂ In the face of this recommendation the legisla
ture chose to retam the criminal sanctions against adultery in New York, an act
which Professor Ploscowe calls "a monument to the inability of legislators to
think rationally about sex crimes.

It is hoped that Oklahoma, which unlike the great majority of American
states has never had a lornicaiicn s:atu*.e and which chose to limit its prosecution
for ordinaryadultery to actions instituted by a spouse, will take one further step
by recognizing that the small utility of the statute is outweighed by what the
Oklahoma court has called its "immense possibilities for those who are evillv dis
posed"^® and relegate wba: it has made "a private wrong" to the realm of private

MoDEi ?iXAL C.>oe 5 :C7 1 C.5ca3ient5 ;Tiat. Dn:t N'o. i. 1'3Sj •.

-W P-rT^/ 7 Staje- 1-i Ck:a. C.* III. Idl ? M :;5C. !%>: .

3^ Taylor v. Staci, :9 Okla. Cr. 1-50.132 ?. i 19;;\

iCcDsi.?IX.U. rcct j i07 : C.imniiincs Tint. Dra/t Xo. 1, :••)!>).

Tais 5e---diin is i2aiCjoi;s :u :i Cxz,\. S?at. 5 •: -fhiiJi sakss
pubij.i: iecsnc;/" ^ nisdJEianor.

3' In addition the 1964 Interaatiooal Coagress on C.-lroinal Law ot the .\i3ccaticn In-
tenutioDdle de Droit Penal passed this rssolution:

.\di:Itery is only too frequently a factor in the dlsmption of families. Nevertheless
penal ianctioos have proven ta be lne2es:ive in cyccroiEiy this dimt to faaiily ife.
Sach inactions should be iiiimnatad .'rom :he pena! law, .Adulter/ ihouid be deait •»-ith
by dvil courts in connection with divorces and separation actions and other tvpes
of matrimcmal procesdinss. Social, re'dgioiis and edaca-ional or^nizatioas, with their
mora peTscnal cootrcl owj luinaa behavior can be aioce i5«dvs in
aduitiry ian th« p^nal law.

?'.osccwc,.?rfv"'j'< f<j !ie JO CcRTTjXL L. «l (n<5i).

•'S P'.cscawe, S^s Ofg^is at tia .Vrur Pnal Lsx. 32 BaooxLVJr L. Ssrr, J74, 234 (19($o).
wpsfry 7. State, 34Ckia. Cr. 131 PJd 2;«0,236 (:947\
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Statutory Rape

It is ironic that a society which in its social attitudes seems to place the
onus oi chastity among its youth upon the remale*'' reverses th;it burden in its
crimLial sta-.utes, Ticking a young T:an liable :.:r hea'.y crimlcd penalties be
cause vC a ccGiensual act ot intercourie ''sith a girl oniy a little younger than
himseli-*^

At common law the age of consent was n.ted at ten years and as such was
not desiimed to protect the purity of young women but to prevent imposition on
children'-.oo young to understand the nature or coosequences of ±eir consent."
When the age of consent is raised to 13 years as it has been in Oklahoma (If the
girl is previously chaste, 16 if she is not^ clearly some interest b being protected
other than her inability to understind. Such a provision can lead to unfair results
if no effort is made to .give immunity to boys oi the same age. The Oklahoma
statutes provide such immunity to some extent, resulting in a maze of provisions
depending on the age of the boy, the age of the girl and her previous chastity, or
lack of it.^^

Section 1112 makes an act oi intercourse with a girl over 14 no crime if the
boy b under IS. .application oi the fised age requL-er.ent of the statute can lead
to irrational results which would be avoided if a sliding age scale were used.
Under present Oklahoma statutes ab-«:y of 13 who engages in an act of consensual
^epjal Intercourse with a chaste jirl of 17 is guil'y oi jecond degree rai€. On the
other hand, a boy ot 17 who engages in the same activity mth a girl of at least
14 b gtiihv of no crime at ail. statute modeled after the Model Penal Code
section would avoid the unjust disparity of results in the two instances by fix.ng
an aae of consent, but making the act of se.xuai intercourse a crime only if the
Ixyb four years older than the girl."

reasonable mistake as to the girl's age is no defense to a charge of serjal
{intercourse wi.th an underage female in Okiimoma. '̂̂ a rule which iniyar-j an
element of strict liabilir.- into a 3ta"i:e bearing a T.a.Tima.Ti penalty of ii:teea
vears. iach a mistake, however, may mirigat.'i seve.'̂ .ty of 'Jie p-enaity.'*' The leed
to sake a reasonable mistake jf i<e a lefensc !speriaps best IHuitrited by Riid

Tori S-!: Cj-nsKz: .It I'. Liw vso Coyrzio.

In fact It appears that tb« adae? "there's no Harm in iskinj-"' has no application in
this arsa, and a nan who does may and himself charged 'A-ilh assault with the intent to
commit rape in the second degree. S^e Fianin v. State, 65 Okia. Cf. 444, 36 P.2d 671 (19i9).

<2 P!o?r,owe. 5ez O^enjes: The .iTruH-k'i-t Uzal 25 L.<w i CosTE2iP. ?:iOB.
317,.':: (1960).

« : I Oel\. Stat. I 1111 (1961).

la Oklahoca rape is an act of sexual intercourse accocnplishe-l *nth a female, 30t
the T-ie •«' the p^rpenntor, cirraci5tin«:23 iccmemi-M in :i Stat. |i llll, 1112,

♦«Mca:&Pr!iAiCoo2 ll :iJJ,21J.5

« law T. State. 32 oila. Cr. i-U, 2:4 PJd iT8 (l9iC).
Law T.3t3;s, 52 Ofcla. Cr. 447, ZU ?2± 273,279 (1950).
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V. Siate.*^ Iq that case the defendant was charged and convicted of first degree
rape. There was evidence that the girl looked and londucted herself in such a
way that a belief ihat she was chaste would have been eciirely unreasonable: and
she 20t only consented to the act for which the defendant was tried, but had
enijaged in severai days zi Dcc%'oca':ve seduction. The cc-ur: reduced the cc-q-
viccon to second degree rape and modified die sentence to ten years. It is inter-
estL-.g to reflect on exactly what Reid's crime against the people of Oklahoma
was and what we sain in terms of revenge, reform and deterrent bv his 10 year
Imprisonment.

Incezt

Sexual Intercourse between closely related persons is almost universally re
garded 35 a grave offense no matter how private or consensual. Oklahoma is no
e:^ceptlon. Our statute provides that if persons who are prohibited from marr '̂ing
proceed to intennarry, or commit adultery or fornication with each other, they
are guilty of incest." The Oklahoma statute vhich pr::hibits certain people from
intermarrying is among the broadest in the countryIt provides that "marriage
between ancestors and descendants of any degree, of a stepfather with a 3tej>
daughter, stepmother with stepson, between uncles and nieces, aunts and
nephews, except in cases where such relationship is only by marriage, between
brothers and sisters of the half is well is the whole bkod. ind 5rst cci:sins ire

declared to be incestuous, illegal, and void, and are expressly prohibited.''®^
The maximum punishment for violation of this statute is a ten year penitentiary
sentence which is consistent with the maximum penalty exacted by most states.

Oklahoma's Incest cases have involved only Lwo relationships: the incestuous
marriage of 5rst cousins,'̂ - and 5e.raal intercourse between fathers and daughters,
with the m.ajority of the cases involving father-daughter relationships." In all

•3 :<"'C ?.2d *"3 Okia. Cr. 19Si).

Osi.;. Stat. j 33j 1961).

5*^ iaijiiid. a-2c one aalf of "in: Aiserttaa statis iTCUfi^ iccctlve lad K^p-^'sladons.

ZxLi. Sr.^T. } : (Saoo. 19TC?. Tie pniifaidcc iijiiost ue oi cs'uiss "s
:oi:ntl yi laiy '.3 staiss. lac ictii '.•.--•jr CkJai:':E2a Tis "iitf Jciy .-tste 'Jiat ±e
jjarriage oi iecocd cousins. In 1967, an iiaen.inieat .-sracved prohibiiuon igaJnjt :ie
aaarriase of secoad cousi-is as well as providing that "any carriaze of 5rst cousins p-er-
formed in irother state authorizing such aiarriages, which is otherA-ise legal, is hceby
recognizedas valid and binding in this state as ot die date of iuch marriage."

Thii Oklahoma courts havs Tcok?d at ihe 3iarria;|? )i Srst ^ocrois oa thrw ocrai-icca.
Two oi these cocceraed division ot property from a potesdaJly void marriage. K.-auter 7.
Krauter, 79 Okla. 30, 190 P. 10S8 (1920); Thomas v. Bro^n, 2o9 F.Supp. JiO (E. D. Okla.
156i). In the only criminal action for incest other than i fathsr-dauAter ji^lationship, the
court r^cuced -ie seacmce from line uontha '.o sixr/ iava fo? 1 dtifendant cocricted of aiarry-
icg his int -cousia. Gco3 v. Si.ite, 40 Okla. Cr. 55, ^56 P. 'W (lli-l).

" ^rpraaa points out that tr-na ±ough bP3thef-5is.'i:r incsst is the ni«'Wt ojcjaoa,
it Is rarely Fisher-daTi^hter' is less cocLron bat asore Skeiy to be reported. B.
"KAxnca, T33 3erT.\2. OrrrNsa a.vd Hxs OyTcxsza iO?. 1C3 ;1954).
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the cases examined, the daughter is the complaining witness and in most in
stances the sexual interccurie bad taken place over a number of years.^"*

These ca-es are strikin-iiv similar in t^vo aicecti. First, even though the
acts ot intercourse continued for a number of years, the daughters •.est:ned that
it Tai al*wavs accoaipanie^i bv force and "Jireats. Sccot-d, the deieacanio arj-ed
that charge were broughc because of adolescent rebellion and a desire for re
venge bv the daughters. Thus, the issue is invariably a question ot whether the
daughters testimonv is corroborated bv sufficient evidence."

In view oi ihe Oklahoma cases, the comrriencs to the Model Fenal Code
seem entirely accurate.''' It argues that the actual incident 0i prosecution for
incest in our socieiy suggests that the incest laws operate primarily to protect
against injposition on vounj and dependent females. Thus, iihe'modern law oi
incest should be conrined to relationships where a high likelihcod of abuse of
parental or other familial influence exists. '̂

In addition, some justification for incest laws may be found ic the science
of genetics, i.e., they may ser/e the civil and utilitarian function of preventing
such inbreeding as would result in defective offspring.''̂ Thus, the law of incest
should also cover relationships where there is present a relatively clear bio
logical risk.

Finally, it has been suggested that father-daughter incest should be bandied
differently. It is not really a sex crime, but rather a family problem and the
disposition of the onender directly affects the weifare of the infant victim. For
example, '"it may be harmful to a child victim to feel responsible for a long
prison sentence administered to her father, or to be made destitute because the
father is rendered unable to support the family. For these reasons, incest should
be handled bv the juvenile courts, as it is in some states, and the key lactor
affecting disp«3iition should be the best interests of the family, particularly the
offended child.

Th^. Cri/Kfi

Section iSo o: Tltie 21 >f '•.he Cklahotna Statutes prescrxes i tan-year
jtiaxnium sentence for thac crime which it scueaaiisiily refuses tc .denar/ :Tir"_ier

In Locper v. J3l ?.:d ICU •J'.e der'endaac i:!ei^d2y iac uicjrcourae
his daughtar for at -eait jevea years and had iathcr«d four children. In Macherly v.

State. 6: OkJa. Cr. 413, 71 PJd 10^-* (1937) the period of incestuous iniercoarse •*•15 aje^dly
iii years.

53 Comp-ve Fitzpatrick v State, 37 Ckla. Cr. U. V34 P:d U-i (19-i.S) : tid Mitieriy
V. State, 62 Gkla. Cr. 4i3. :i ?.;d 1C94 J-avace 3ar.;:oot'$ •ih^cAt in ?:trpjitr:ci is
well reasoned. The basis of his arg^iment was that there was evan less evidence ot incest in
Fltzpatnck than in Mjtherly. In the latter the court had unaruirously held to reverje and
.iiflciar5« the defendant because 'Aelistiir.oQy of the -la^ifhter •was aot corroborated.

Mootx Pz:y.^ C.oos 3 -07J Coasssents (Teat. Draft N"o. a, 195j).
27 Model P^sf-tL Code J 130J (1962).

^ Moc£L PCTvii Coca j IC73 CaciT.eats (Teat. DraftNo. 4, WSi).

5>Faher, Th^ Lii'icj of Fr^ud, K C-Coto. L. 3^7.242,243 (156i^..
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NOTES ASD COMMENTS

than as "destestable and abdominable, ' ''against nature,"' and capable of com
mission "with mankind or with i beisc. The te.xt of the statute is typical among
American jurisdictions.^^ The penalty, which may seem harsh f<jr a statute that
sweeps into its wide arc consenting adult sexual activity, is moderate compared
to these of many other states.''-

It is the anomaly of section Sc: j that, within a system of criminal law which
demands its criminal statutes to be drafted with reasonable explicitness. there
e.-rists a statute which defines the crime it proscribes only in terms of the most
emo'ioQally padced adjectives. In addition, courts required to safeguard the
tenet of separation of church and state explain that the statute is not more
explicit because "the very alleged sexual behavior is such as should not be de
scribed among Christians.'"^ It is understandable that the Oklahoma court has
created even greater anomalies in attempting to rationalize the specinc applica
tionof an irrationalconcept.

The scope of the statute remains uncertain even after an examination of
the cases construing it. In ans^^er to a challenge on grounds of vagueness the
court of criminal appeals said in Bcrryynan v. State:

We agree with the soundness of the rule that penal statutes should
be sufficiently explicit so that one may know what acts are prohibited so
that he may not become liable to its penalties, but the abominable and
detestlble crime against na'.ure. or sodomy is it is sofr.ct'mes called h;is
always been deemed 'Jie pariah of crimes and acts constituting it but seldom
specifically defined.®"*

On rehearing of the same case ir. resDonse to the issue of va^^ieness the
O b o

court pointed-to the early construction of the statute in Ex p<irte
Deford. however, decided only that the statute proscribed oral copulation be
tween humans as well as anal c;;Gulation which was the only act within early
'iennitions of sodomy. The case in ao w^y answers wba* other hcmoseTial ':r
heter;:se:rjal ictivity migb: :a.{l vithin xe pro.scription o: 'he ir^t i-es. In Jjkt-
son V. Scate^*^ the court states that the crime against nature indudes net only
sodomy '"but, any crher ici as bestial- :f 'innacural copuiaticn.''

in iddi-icn to the problem of viedsitioa. section 3.36 rcscs disrarbing evi
dentiary problems. The danger of rediiess conviction on inaiieijuate evidence is

n Csi-X. Stxt. 5 336 (i"561) provides that "Every person who is guilty 0£ the de
testable and aborair.abIe crime iziinst nature, committed with mankind or 'Aith a beast, is

piinishabie by iiapriiCDnest In ^he penitistiar/ aot acesdla« tin yeiirs."

Comment, The Bedroom ShoTtui Not Be Wiihin the Province of the Ljw, 4 C.mjf.

W-ST. L. R£V. Hi, 116 (1963).

MocEL ?EX.U. Cqd5 J 207 S Ccmmectj 'Tent. Draft Xo. -i, 19ii).

3errnian v. 5iate, Zfi2 PJd ii.l. ?6o (Okia. C.-. W.S).

-w :33 P-d :53, -60 ;Gkla. Cr. ia5i).

« 14Okla. Cr. I.1S, 168 ?. S3 rwi?).-"-

w JJO P-d :34 (Ckla. Cr. :3«).
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at a marltnum when the charge is a sex offense." 5uch charges too often exist
only in the imagination oi the complaining Tr.ineis. The Oklahoma court has
recognized thisdanger:

The crixe chars'̂ d belon-js to that class oi o^enies of which it has
oi'ten said: the ^ar|e is eaiily mace, hard to prcve aad harder still
to disprove. In such ca^es jurors are sometimes T.oved by abhorance of
the offense to convict upon slight e\-idence, therefore, the court mil care
fully e-Tamine fhe record to see that there W33 some substantial evidence
to warranc a verdict of ^iilty.'^

Yet in Bill v. Siate,'̂ ^ the court affirmed a ten year sentence noting only that the
evidence was highly conflicting, but presented aquestioc for the jury. In Hill, the
prosec'jting witness, a parually disabled \\orld War II veteran had uesn ar
rested for drunkenness and nghting. He was jailed in the same cell as the de
fendant. There was testimony that at 10 p.m. he was too intoxicated to stand.
He testified that at 3 or 4 a.m. as he was crawling about his cell be was violeotiy
sexually assaiLlted by the defendant. Apparently, ao jailer heard the disturbance.
The defendant denied the act and testified that when the charges were made
the lollowins dav he had demanded a doctor be called to examine tse ccm-
plaining witness. The only corroborating evidence was the existence of bruises
upon the face of the complaining witness, which conceivably could have appeared
oversight as a result of ".he 5gbt for which he had been jailed. It is hard to
imagine aset oi facts which more clearly demonstrates the r.eed for a requirement
of evidence corroborating the witness' testimony In cases involving sex offenses.'®

While no corroboraticn Is required if the person upon whom the crime was
r^rpetrated claims to have been an unwilling victim.'̂ the lestimony of a con-
sentina partner requires corroboratlon because he b by his consent an accomplice
to a felonv.'- The logical daw in the reasoning whereby this standard rule of
other felonv cases is ipciied to cases of sodomy would ieem to be the question
ot what -rii carroborite -he -.dstimcny that the was ind'ied a '.nctim and
not a consentins partner .low seeking revenge if lo avoid prrr^secution. Another
prcfciem oi -Jie' no cocsenc-ao corrocoradoc -ile irises *hen ihe consenting
parjier is a iuveniie. Because scdoray is a "one in Okiiihoma 'incer my ar-
cucstancss. there is no 3tatii:e d-iing an ase ix which :i:nsent Is ccnicecent. ^
Consequently, a very young boy's testimony -Jiat be was forced to participate
in an act of sodomy requires no corroboratlon, while the testimony of the same
boy that he participated because of an o5er of monetary reward requires cor-
robccatioQ. I" is dimcult to see 'J:e logic of the disdnciien.

Ploscowe, Sfs Oi<nses: The Amerkan Legal Concept, 25 Law k CoKiHiCP. PsoB.
217.222 (1960).

•W Roberts V. State, ;7 Okia. Cr. :-i4. 2i-6, 47?2d -507, 512
36.i ?2d 5c9 (Oklv Cr. V?62),

*® dbo MahoM v. State, iG9SoJd ^35 (.Ma. i<;63).
n Cole T. State. 43 Ckla. Cr. :S-i, i;5 ?.2d iU (1946).
T2 Hroper V. Statfl, XiZ loi (Ciia. Cr.

Ht-icxij V- Stats, 95 Okla. Ct. 21,223 P-:<l3a7, (1551).
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among the exceptions to the statute which excuses a wife from punishsr-ent for
crimes committed in the presence ajid with the assent of her husband,®'

The private relationship between husband aad wife has been held by the
Supreme Court in Griswold v. Connecticut^^ to be among those rights guaranteed
by the Srst amendment. In Coi.-ter v. Hinry,^^ griating a writ ot habeas corpus
to a petitioner convicted of a violation of 'iie Indiana sodomy statute with his
wife, the court noted that the statute might well be unconstitutional after Cris-
wold. In 1970 a three-judge federal court held that a married couple and a male
homosexwial had standing to inter/ene for the purpose oi challenging the cor^ti-
tutionality of the Texas statute defining sodomy in a prosecution against a con
fessed homosexual arrested for committing acts of sodomy in public restrooms.
The court held the statute to be void on its face for overbreadth, insofar as it
reached the rights of married couples, and granted an injunction against its ccn-
tmued enforcement.®®

Returning now to the three justifications for retention of e.xisting sex laws,
what has the Oklahomaexperience shown? Lord Devlin's suggestion that society
itself determines what is unmoral and has the right to punish that immorality"
is difficult to justify in lightof the OkJahoma cases, because, in spite of the vast
array of legal statutes relating to sex, few persons are arrested and convicted for
sexoffenses. It is impossible to believe that the existing laws remain on the books
as a reflection of society's morals, and yet remain almost unenforced- If society
was really opposed to adultery and private hotnosexiality, it would insiic that
these laws be rigidly upheld. It is almost as if, as one cynic has put it, the laws re
main unenforced because we want to continue our conduct, and unrepealed be-
cause we want to preserve our morals.^®
; If it can be argued that society has the right to punish when it feels disg'ist,
it must be remembered that the sense of re'-^ilsicn felt by the average person is
probably only occasional and fleeting, and net so upsetting to significant numbers
that it Interferes with their daily lives. Balanced against this sense at •iisg'ist is
'•Jie criminal law inzerferenca TPith die je.Tjai habiij oi adult memberj 0£ scciety
in their e.xpression of a "fundamental right. ''̂ ® The conclusion should be that
moral con-^riction or instinctive feeling, licw^*'-er serong, is not i vaiid badis f<ir

;i OKL-t- Sr.iT. •} L57f:i : ' 1901).

8^ 381 U5. 479, 33 S.Ct. 1673,14 L.EcJd 510 (1965).

85 394 FJd 8T3 {7th Cir. 1968).

88 Buchanan v. Batchelor, 308 F5upp. 7:9 (N. D. Tei. 1970).

8« It is Ji jxterest to ao<e chat Lord Deviin, -vho wra ie leading criric ot the "Voifeadea
Report for years solely on the basis ot the above phSosopay, has at least somewha: modified
his position, and later has urged the adoption of the Report.SecThe London Times, May 11,

at 13.

sasiovtnko, S^x Mores 27td ikt Enfornam^t j/ Lawj m 5«fs Crsnt: J Sivdy of
fJjrf SUtus Quo, 15K.or. L, Rsr. 2^45,271 (1967).

10Commeat, Friva^ CarueTKztai Eomonesaai BiA-iviar: The Crime st3 EAiorce^
susU, 70 Y.UXL- J. 5^3 (1961V
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overriding the individual's privacy and for bringing private consensual behavior
within the ambit of the criminal law.*®

Retaining eristing ae.Tual laws becauie of their possible deterrent eSect does
not seem to be justified. There is little ccrrelation between the amount and t\'pe
ci 3e.Tjai behavior which actually occurs and '.he laws -j^veming that beca-vicc.
In addition, European countries which no longer prohibit private consensual
homoseTual activity have not experienced a noticeable increase in such behavior.

It is unrealistic to legislate against sin where a clear consensus is lacking
and social change challenges old values."'- The criminal law and traditional legal
procedures have at best a minimal efficacy when it comes to such matters as en
forcement of morality. In the final analysis, chief reliance must be placed upon
extra-legal means of so»nal control such as religion and public opinion. For ex
ample, ''disapproval of homosex^jality is so strongly embedded in our society,
that abolition of criminal sanctions may notweaken it, especially if accompanied
by a legislative disclaimer of approbation."'®^

The argument that the laws are enforced only when minors are involved,
force is used, or the activity is carried on publicly, is not realistic. It ignores the
reality of the harm from continuing to carry these dead letter statutes. Although
such private acts are imlikely to come to judicial attention, the possibility that
they will do so through piqueor aager Is alwaj-s present.

More importantly, it does not accurately portray the Oklahoma experience.
The ca^es dearly renect enrorce.r.ent agiinsc individuals whose activity neitner
involved force, children or the pubUc.®^ Since the retention of e.xisting laws con
tains pc-tential for harm by its enforcement against private consensual activity,
it is desirable to change the law.

By refusing to change existing laws, la'ATr.akers are failing the legal s;vstem
and the society that depends on it. By retaining unenforceable laws dealing with
private sexual activities the law is brought into disrespect.®' The retention ot
these laws ilso makes t^ossibie 'iiscrirr.jia:cr' ipciirjidcn. fcr example, w^ere
beja;:se of ricial pca:u«iice authorities chocse charge ocencers a more
3erio'.:5 ccense.'®

President Hoover in ccccection with the ramosis W-.ckersham CcizLiiisvicG

The most malign of all . . . dangers [to the State] today is disregard
and disobedience of law . . . our whole system of self-government will
crumble either if officials elect what laws they will enforce or citizens elect

» Cacsinittetf oa Hoaio^e.Tual CS^nses iDd Proscit'itica, n.i6 it S4.

Id. al 47.

Foster & Freed, Ojemes .ii-zinsl the Fim^y, 32 UA1.K.C.L. Rev. 33, 113 (196^).
W Comaeat, Public COKienTtfSi SiwiJcfr; Tke Criitu and iis Enforzemenz.

70 Y.c.2 L. J. ^Z2, 6.50
^ For izample Reici v. 290 ?..Id 'TS (Okia. Cf. 1*353), iJd Tiy!of /. State,

374 ? Jd 7?6 :CItia'. Cr.
3® McoQ Pi2?.\i. Coos { 207.1 CcGimeEts, (Tint. Ora/t >'0. 4, 19Sj).
^ Foai^ir i ?:seti, 0^<t7ises Agasmt i'i v 3ijv. 33, ICS (1964).
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what laws ihey will support. The worst evil of disregard for some laws is
that it destroys respect for all law. . V
Perhaps the most serious barsi to the individual dii^en resulting frocn

failure reforni these laws is the poteutial for blackmail ar.d eitoriioQ.^® This
societv cannct continue to subject its ciu^erus to these threats and dangers jirrvciy
because it refuses to reform laws that are not enforced.

In summary, Oklahocca today is in the paradoxical situation of prescribing
severe criminal punishment for behavior which in no way harms the state, ind
ye: this very prescription harms many of its citizens. This govemmentally
created evSi is repugnant to all justifications for criminal sanctions. The power of
the state should not be used to enforce purely private morality. It is "inap
propriate for the government to attempt to control beha'.ior that has no sub
stantial significance except as to the morality of the actor.

Fortunately, this situation will not be allowed to continue. In time, either
the legislature of Oklahoma will reform these laws to exclude from its prohibition
private consensual acts, or the courts will. Grisu.'old''̂ and Buchatuin-*^^ are
signal lights for future courts to follow.

Legislating and enforcing private morality is a matter of cultural attitudes,
and the most noticeable feature of these is their propensity to change.*®^ This
is reflected by the Illinois experience. Shortly before the turn of the century, an
Illinois court, in referrma: to sodomy, could say, "The e.T}stence of such an offense
is a disgrace to human aature."'̂ '̂ ^ But in 1961 the Illinois lezislature removetd

O

private consensual sodomy from the category of crime in that state.
L^rry E. Joplin

Criminal Law; Plea Withdrawal in Oklahoma

Conviction without trial, through the use of plea agreements, is reccg-^ized
by p!r'}secutcc3. '"niiies ind decense counsel as a .le'.^sssar'/ idc crocer p-art jr 'jie

3'Ckedin.\i.s-CL3, TH2STiL30LiOFGovE.^.vitXNr Ijl (1935).
>3 Ulustraiv'? jf -iii; r^ty i-ic "ana^-ihcy oi -iiis probiom h i it42i in

1966. when tlie aaiioo's prssa aeiiiliaed the le-v-j that he 'iistrxt xitcney aad colics N'd^-
Yorx City, in coi;p«r-icoQ vith -.he Fider^ 3ur?aa of Inv-sdgicion, aod acc-jversji i
aalioQ-wide racket ope.ited ay a ring ot some sfiveaty or ssore ai<in who bad iJtcr.ed over i
miilioD doOars from aeveral thousand homosisuals during the last decade, .\sioog the '•"ictims
were a Cocgressajan, an .Xdsiiral. a General, a British producer, a ninistsr, wo Tell-knc^-n
singers, a TV p«r30Dality, i movie actor, a si'-isidan, two University deans aid many others.
Soae of fie vicdau who reiused or were «tu«.nant to pay w?re b^atea ip; others 'os: 'isir
jobs and suffered broken carriages a.id hccnes whea tie blackrEaHers nodied 'Jieir enipioyers
or faniilies by letter or telephone. New York Times, Mar. 3, 1966, pp. 1, :5; May 17, pp 1,
35; July 12pJl, Sect. :8. p. I'?. 1967.

MoDtL Piir.u: Cooe | Z07.1 Comasata .TenL Draft N'o. i 1953).
i«33lC3. OJjJSS.Cx L6?8, H L-idid 310(1965).
101303 F.Supp. rig ^N. D.Tea. 19:0).
102 Comment, 5« Lavs st Ohio: i Ntsd for Rivisio^ 35 Vyn. » Gets. L. Rzt. ill

(1966).

Eooseiaian v. Pwple, \6i El. 17:, 175, <13 S£. 304, :-05 {:397).


